The implications of recognizing property in our own excised body parts are vast and far reaching, involving ethical, legal and practical issues that cut across many aspects of modern social intercourse and legal regulation. Arguments both for and against such recognition are well rehearsed; enough has been written to fill a small library, or at least a large bookshelf. A significant portion of the work considers the role and impact of such recognition on human dignity. Indeed, given the special status accorded the human body, it is impossible to avoid human dignity and its interaction with the various choices presented by the adoption of a property model. However, reference to this general ethical value is of little assistance. Here, the ethical foundation of a property model is considered within the context of medical ethical four principles, namely autonomy, beneficence, non-maleficence and justice. If such a model promotes these principles, it can be ethically defended. The primary implication of recognizing property in our own excised body parts -the emergence of transactions relating to such parts as between originators and third parties -is assessed against these principles and found to be ethically defensible. In the course of that assessment, many of the derivative implications of adopting such a system (procurement, risk, allocation) are discussed. The necessary alterations to or limitations of the more purely property law principles are also briefly considered, namely issues of title, transfer, valuation and quality. The paper concludes that a property model is ethically supported and legally manageable, and, despite the near impossibility of seeing it come to fruition, it may be the only way to truly engage potential "donors" and recognize in them the same value and rights currently enjoyed by other actors in the body part industry.
INTRODUCTION
"… The pound of flesh … is dearly bought, is mine, and I will have it." 1 Social organization introduced human subjugation and the enduring struggle to control our bodies.
2 Modern medical science has introduced previously unimagined avenues of physical investigation, interference and exploitation, expanding that struggle to some fantastic/macabre issues which have significant social implications. 3 It has irrevocably altered the limits of medicine, necessitating a "reconstitution of the body" 4 and forcing us to reconsider our relationship and that of others to our bodies and parts thereof and the value of same to ourselves and society, both in life and death. 5 Rights of control over our bodies are now claimed by "originators" 6 in relation to:
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(1) living bodies (ie: interaction between doctors and patients in the medical context);
(2) living excised body parts ("EBPs")(ie: organs, organ fragments and systems from our living body and our recently deceased corpse);
(3) living excised body tissues ("EBTs")(ie: tissue/genetic samples, sperm/egg specimens, etc.); and (4) corpses (ie: disposition of our remains).
The law must respond to and offer guidance in these circumstances, but it lags behind medical science in its regulation of practices and arbitration of claims. 8 Piecemeal attempts at regulation have resulted in a morass of conventions, laws, codes, rules, circulars and practice notes from a host of international, national, municipal, professional and advisory bodies, all of which are "obituaries for activities that began long ago". 9 Although increased originator control over and rights in EBPs need not be premised on property, 10 the concept is not new, having been formulated by Locke, and is a likely solution. 11 As such, this paper considers the implications of recognizing originator property claims over their own EBPs. However, because the implications are so numerous and wide ranging, the assessment is limited to those issues surrounding a single implication, namely the emergence of a market in EBPs wherein originators are active participants capable of entering into primary transactions with respect to their EBPs. Although a property model need not inevitably lead to commerce, the likelihood of it doing so is overwhelming. 12 This is supported by the thriving illegal market that already exists, 13 the great financial rewards that can be derived from the use of EBPs/EBTs, 14 and the alleged absence of any principled reason barring a court from viewing EBPs as property and finding equitable solutions for dividing the "spoils". 15 Thus, an "organ trade" is the most obvious implication and will be assessed by:
(1) offering an ethical foundation for an EBP market (which will address practical implications such as procurement, participant risk and allocation); and (2) identifying the special implications of and for such markets to property law (which will comprise issues of title, transfer, value and quality).
It is expected that this substantive assessment will demonstrate that a sui generis property system, relying on unique limitations, is ethically defensible and practically manageable. Before embarking on this assessment, however, a brief review of the existing legal regime is warranted.
ANALYSIS
"In an era when parts can be routinely detached from one body and plugged into another; … when a foetus can be nurtured in an artificial womb, or jobbed out to a surrogate mother; … when we … rebuild faces, breasts or thighs to conform to the moment's ideal of beauty -the concepts and definitions, values and beliefs, rights and laws, must be radically overhauled."
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I. THE EXISTING LEGAL POSITION -NO PROPERTY / NO BENEFIT.
A detailed analysis of the existing legal regime governing bodily control is not within the purview of this paper. Suffice to say, the claimed guiding principle is that there is no property in the body.
This principle finds its origins with Coke, 17 whose dicta found voice in cases such as R. v.
• In short, property concepts and property rights pervade the law governing the human body, but property rights are generally denied to originators. This led Broussard J., dissenting in Moore v.
Regents of the University of California, to observe that, "the majority's analysis cannot rest on the broad proposition that a removed part is not property, but … on the proposition that a patient retains no ownership interest in [an excised] body part … ."
The legal position of originators in relation to primary EBP transactions will also be governed by the HTA 2004. The HTA 2004 refers to "controlled material", which is defined as any material which consists of or includes human cells, is (or is intended to be) removed from the human body, is intended for transplantation and is not gametes, embryos or material which is the subject of property because of the application of human skill. (9), and s. 33(7). These more inclusive definitions replace the definition of "human organ" in s. 7(2) of the Human Organ Transplants Act, which meant any part of the body consisting of a structured arrangement of tissues which, if wholly removed, cannot be replicated.
• give or receive a reward for the offer to supply or supply of a controlled material;
• receive a reward to seek a supply for a controlled material;
• initiate or negotiate transactions for reward concerning a controlled material;
• manage or control an organization pursuing such transactions for reward;
• publish or distribute an advertisement inviting such transactions for reward; 
II. ETHICAL FOUNDATION FOR RECOGNIZING PROPERTY IN OUR EBPs.
Any activity closely linked with bodily integrity, medicine and healthcare must be ethically supported, particularly where science, research and business converge. 48 Thus, the greatest implication of (and hurdle to) recognizing originator property rights and primary transactions in EBPs is that of ethical grounding; the need to debunk current ethics-based reactions antagonistic to a property model on the one hand and to support the property model with a sound ethical foundation on the other.
Ethical debates about EBPs often turn on considerations of "human dignity", which is premised on the idea that every human being, regardless of status or capacity, has inherent value and the right to be treated as having worth. 49 legal traditions, 52 and has resulted in special status being accorded to the body.
Antagonists to the property model argue that human dignity and the concomitant status of the body precludes identifying EBPs as property subject to primary transactions, because such identification "instrumentalizes" the body, treating it as a means (or object) rather than an end.
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Thus, they use dignity to justify constraints on activity. However, over reliance on human dignity to impose constraints is problematic because this same principle can simultaneously support opposing claims and views. 54 For example, human dignity can be viewed as an empowering principle. As such, it grounds autonomy. 55 One could argue that failure to respect one's freely entered contracts (which result in no harm to others), even where they concern transactions considered undignified, treats one as an object and offends autonomy and thus dignity.
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The tension between these two positions is exemplified by R. immorality. 61 Given the dualistic nature of "human dignity", it is more useful to measure the extension of property rights against four commonly used principles of bioethics -(1) autonomy, (2) beneficence, (3) non-maleficence and (4) justice -which are themselves grounded in or sensitive to "human dignity."
(1) Autonomy
The many definitions of autonomy rest on the worth of individuals. 62 Its central concept is that one's body is a central part of oneself and control over same is integral to individual integrity, even though that control may result decisions/actions which lead to death. 63 Comprising physical, emotional, economic and legal liberty and the right to be free from coercion re: same, 64 autonomy is generally considered the most fundamental of the ethical principles where it is exercised with due regard to the rights of others and society. 65 It is argued that respect for autonomy enhances dignity: In the context of EBP transactions, the ethical formulation of autonomy can be said to have been fulfilled where originators meet or comply with these conditions.
The primary charge against the existence of autonomy is coercion (a failure at factor (2)).
Antagonists argue that (1) it is primarily the poor who will sell EBPs, and their economic position negates free will (ie: they are coerced by the offer of money and are exploited on the basis of their financial position), and (2) recognizing property in EBPs might lead to crime (forced removals) and is the first step in a slippery slope to slavery.
On the first point, there is no evidence that people in financial difficulty cannot make reasoned, autonomous decisions regarding money (or their body); they frequently make difficult 67 This, combined with short warm anoxic times, hospitalization needs and storage requirements are not conducive to a burgeoning illegal procurement system (based on kidnapping), which has never been substantiated. 80 It is further argued:
[I]t is unreasonable to justify the banning of an activity which may bring relief … and save … life, on the basis of a concern that criminal activity may develop around it. A properly ordered society deals with these risks and does not desist from pursuing vital activities because of them. We do not ban land ownership because it could lead to trespass or sexual intercourse because it could lead to rape, so a ban on freely entered into primary transactions because it could lead to crime is an unwarranted restriction on autonomy. Regardless, it is within the capacity of the legal system to erect safeguards to limit crime and ensure genuine consent. 82 The above demonstrates that there is ethical support for a property model permitting primary transaction in EBPs in that it would permit informed originator's to exercise autonomous judgment (thereby promoting human dignity) to perform an act that does not injure others.
(2) Beneficence
In the medical context, beneficence often relates to treating and healing patients. However, it can encompass acts of kindness, mercy, charity, altruism, love and humanity more generally; the promotion of the welfare of others. 83 Beneficence therefore requires us to consider the plight of the patient, the one person we know to be in need of compassion and acts of welfare promotion.
World-wide EBP demand/need exceeds supply and the gap is growing. 84 For example, it has been reported that there are 40,000 patients waiting for a kidney in Western Europe alone. 85 In addition, the growing waiting lists mean that more patients die waiting. For example, in the UK, in 1998, 4,640 patients were on waiting lists. 86 In Europe, by 2010, the wait could be 10 years and already 15% to 30% of patients die waiting. 87 Further, transplants are almost always preferred to other forms of treatment (ie: kidney transplants provide a better quality of life than dialysis and cost less than alternative chronic therapy). 88 Despite this situation, antagonists lament that an EBP market would reduce altruism and solidarity and destroy the spiritual structure upon which organ transplantation is based. 89 However, one can question both the "spiritual structure" of current practices, 90 and the analogy to the blood market. 91 Further:
• The existence of a market does not preclude purely altruistic gifting, which could still be encouraged.
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• The existence of payment does not negate concern for others or the feelings of solidarity and responsibility originators may feel knowing they helped another.
93
• The EBP sale may well be made by the originator for an altruistic purpose (ie: the money received may be used for the medical treatment or the education of another).
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• We do not extend this reasoning to doctors, who are paid for their services, and few would suggest that their actions never comply with the principle of beneficence.
Some argue:
here is something suspect about telling people that their contributions will be devalued if paid for. … [M]any people who are paid for their work at the same time feel that they are making a valuable contribution. When great sums are paid for works of art, this is hardly a sign or a cause of diminishing their intrinsic value or our respect for those who produce them. Opposition to "commodification" thus sometimes sounds … like clamoring to continue getting something for free, and trying to press its providers into moral service. 95 The law's recognition of the sanctity of life, 96 and the cross-cultural agreement that one must make every effort to save life, 97 combined with the above supports a utilitarian approach toward achieving beneficence, which approach is achieved by a property model which allows originator transactions.
(3) Non-Maleficence
Non-maleficence is often defined as doing nothing which causes injury. A more contextual approach directs people to be compassionate and generous. 98 Consideration of this principle in the context of EBPs requires a focus on the risk to the originator.
Antagonists argue that this principle bars physicians from excising parts/organs intended for sale because there is no therapeutic benefit to originators; it is mutilation, which is socially unacceptable. However, the following invalidate this argument:
• As a matter of law and policy transplants are accepted, as are the concomitant risks they represent to originators.
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• to an incompetent donor, concluding that they outweighed the physical risk and the excision was therefore in her best interests.
• Society does not protect other potentially economically vulnerable people from pursuing dangerous occupations or activities (ie: soldiers, police officers, firefighters, miners, boxers, F1 drivers). 106 Surrogacy, which offers the closest analogy, is legally sanctioned. 107 Under surrogacy arrangements, a couple use the womb of another woman to produce a child. The surrogate undertakes a potentially risky, time-consuming and uncomfortable service which, although capable of being characterized as instrumentalization or commodification of the body/womb, is a valid participation in the statutorily tolerated market in reproductive labour and which is viewed as a socially useful undertaking. 108 A parallel service argument can be made for EBP primary transactions.
Thus, although some originator risk exists, it is minimal, within our capacity to regulate, and within a competent originator to accept in the course of helping another human being; for we are reminded that a "total" human -one who is social, rational and moral -is sensitive to imperatives to help others and accepts some risk in doing so. 109 All of this relieves physicians from interpreting non-maleficence as barring removal of certain body parts bound for market.
(4) Justice
Justice, often linked with healthcare budgetary assessments, is accepted as meaning the fair, equitable and appropriate treatment of someone in light of what is owed to that person; it is used to balance competing claims and achieve a fair distribution of scarce resources. 111 In the EBP market context, the distribution of scarce EBPs would be thus measured.
Antagonists argue that it would be undesirable to permit a market because associated pressures would force resources to be distributed according to the relative economic power of the recipient. This need not be the case.
With respect to procurement, independent licensed third parties (ie: certified brokers, insurance organizations or trusts) who have contracted to do so, could solicit and purchase EBPs from originators within defined geographic and/or temporal boundaries. They could ensure compliance with existing guidelines relating to information and consent (ie: explain nature and risks of procedure, ensure understanding of same, confirm consent, absence of duress, right to withdraw consent), 112 oversee appropriate recuperative treatment, and distribute the EBPs to transplant teams per established criteria. 113 With respect to allocation, transplant teams could allocate EBPs to patients on national or regional waiting lists according to existing medical criteria, which includes considerations of length of time on waiting list, severity of need, probability of benefit/success (measured by disease/condition type, probable complications and ability to overcome same and histocompatibility), and excludes discrimination on social status, lifestyle or behaviour.
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Thus, proper regulation of the process minimizes the procurement and allocation dangers of a property/market model and could fulfil the justice principle better than the current regime, which offers little incentive to donors and procurement officers, and little hope for patients. 
III. SPECIAL PROPERTY LAW CONCERNS RELATED TO RECOGNIZING PROPERTY IN OUR OWN EBPs.
A property model is more palatable if the nature of property law is understood. "Property" is a 618.
relationship to an item, not the item itself. 118 "Property rights" are specific rights, including the right to exclude others, which attach to definable, identifiable, transferable items, and they can be full or limited. 119 "Property law" is a complex social institution which organizes items and services for which there is greater potential demand than supply. 120 It has certain attributes which make it amenable to absorbing claims relating to EBPs:
• Versatility: It has proved versatile, metamorphosing over the centuries as a result of changing concepts of social and economic value, to address realty, chattels, intellectual products, personality and image, and other areas of human endeavour over which we wish to exercise personal control. Although various disciplines share common principles and overlap, they offer different causes of action and remedies, and could be further expanded.
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• Limitability: It recognizes moral limitations in the use of objects over which we have rights. 122 Related to this moral awareness are legal limitations which it imposes on the use and enjoyment of property. As such, limits could be imposed on the rights over and use of EBPs so that divestiture against one's interests could not be achieved (ie: divestiture of vital organs).
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• Sensitivity: It is sensitive to and interacts easily with other areas of law, cooperating with public and private domestic and international law. 124 Unfettered enjoyment of property is restricted by traffic, planning, conservation, environmental and other public laws, and an EBP property model could be similarly sensitive.
By extending "property rights" to EBPs, we recognize that originators have rights as against others, and that, within limits defined by law, they can alter or transfer their rights by agreement. 125 That is not to say that existing principles/mechanisms are sufficient, nor that those which might apply can do so unaltered. 126 Given the special status of EBPs, certain events/processes require attention, namely rights creation, transfer of rights, valuation of EBPs, and quality of the EBPs.
(1) Implications for Transferring Property Rights An EBP property model would rest on the principle that one "owns" one's body and can exclude all others from it. It would have to address the special requirements that EBPs demand.
First, it may stipulate that lawful transfer of title in EBPs requires a written contract between (1) originator, (2) procurement agent and (3) head of the surgical team (on behalf of the receiving health authority).
Second, it may require that all contracts contain certain standard statutory rights and obligations regarding information, consent, convalescence treatment, etc. For example, the procurement agent and surgeon could certify that existing information and consent protocols had been met and provide a health status certificate post-operatively.
Third, all contracts could be subject to scrutiny by and registration with the Human Tissue Authority (or some designated living transplant authority) and payment might be made to a special trustee prior to excision (thereby avoiding payment/title disputes and ensuring that the money can be easily recovered by the authority if the originator exercise's his right to withdraw consent prior to the operation 127 ).
Fourth, contrary to existing property practices, the EBP model could stipulate that ownership, possession and title are inseparable. 128 In short, while subject parts/organs remain a part of the body (ie: are only notional EBPs), no third party can have any interest in them enforceable against the originator. Thus, although an originator could contract to have certain statutorily identified parts excised and could sell same to statutorily defined parties by way of statutorily structured written contracts, 129 the contract would remain executory and unenforceable against the originator until performance is complete (ie: the contract would not vest actionable title with the purchaser). Ownership, possession and title might pass to the health authority along with the EBP itself and then on to the recipient (researcher or patient), but special consideration of the exact scintilla temporis (moment of passing of title from originator to purchaser) would be necessary.
Fifth. the law would have to address those situations in which property typically transfers or is valued without the "owner's" consent. For example:
• Bankruptcy: Following an assignment in bankruptcy, there is typically an accounting and estate auction, the funds from which are used to satisfy creditors. With respect to valuing estates, the statute could deny recognition of property in the bankrupt's body or in EBPs held or contracted for by a health authority; there could be no forced removals or sales. In short, EBPs should not be involuntarily valued, auctioned or removed by third parties and specific performance of contracts would have to be banned. 132 Such restrictions have practical and moral grounds (ie: they would infringe the very autonomy and dignity intended to be recognized).
Finally, the law could recognize that an originator has no right to the return of EBPs once they are removed, nor any right of recovery against innocent third party recipients. Indeed, it is not uncommon for one who has property rights in something to nonetheless not have an automatic right of recovery enforceable as against others. 133 Given the contract/transfer mechanisms envisioned, illegal removals would be rare, but compensatory recovery in such circumstances could be limited to those who committed the assault or failed to comply with contract terms.
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(2) Implications for Valuing the Asset
Another special problem is that of valuing EBPs. Antagonists of the property model argue that it would be wrong to value EBPs as if they were physical commodities, the body having value/significance beyond the physical. They should not be subject to the vagaries of a market economy. However, we frequently value (through the market) items with significance beyond the material/physical: 135 (1) wedding rings (highly emotive and sentimental) are bought and sold;
(2) damage to reputation (a highly personal and intangible commodity) is subject to economic analysis; (3) physical injuries (commonly viewed as impossible to adequately compensate) are given monetary value and subjected to market pressures; and aspirations are bound up in relationships to others and influenced by the market; everything we are and hope to achieve is interconnected and valued in some way. 136 Even healthcare, including scarce life saving resources, is distributed according to market principles and pressures. 137 As such, although EBPs have personal/moral significance/value, they are amenable to market valuation and subjecting them to same (and permitting originators to control and benefit from them) does not diminish their special status, but gives recognition to that special status and its enduring nature. 138 The challenge for a property model is to be sensitive to that special status (that non-economic value). This might be done by limiting the number of parties able to operate in the market, or by identifying non-monetary forms of compensation (ie: tax deductions, increased medical insurance coverage, queue-jumping for like EBPs, funeral expense coverage, or a combination thereof in addition to expense coverage, either tied to or in lieu of monetary payment).
(3) Implications for Quality / Merchantability
Antagonists of the property/market model argue that it would lead to the sale of defective organs by those in financial stress and therefore in poor health. 140 Quality could be assured by providing a thorough statutory screening process whereby originators are interviewed and examined so as to obtain information applicable to compatibility, general health and the existence of various diseases and conditions. Where originators successfully complete these tests, patient claims relating to rejection or failure could be barred. 141 In any event, originators -whose files would be maintained by the Human Tissue Authoritycould remain anonymous.
Originators aside, there is precedent for the applicability of the general law of medical negligence and consumer protection against the health authority and transplant team. In A v.
National Blood Authority, 143 the Court held that the plaintiff blood recipient who contracted hepatitis C from contaminated blood products was entitled to rely on the Consumer Protection Act 1987 as against the Authority. Similarly, in Veedfald v. Arhus Amstkommune, 144 the E.C.J.
held that product liability did not attach to a donated kidney, but rather to the processes and applications to which the kidney and the patient were subjected.
Thus, appropriate screening measures and existing precedent in the blood and transplant fields offer solutions to the problem of ensuring EBP quality and avenues of compensation for lack of same.
(4) Conclusion
The above are just some of the legal and practical implications of recognizing property rights and primary transaction in our own EBPs. Although the property regime is broad and flexible, any
shift to a property model relating to originators would best be governed by a statute which recognizes and accounts for the sui generis nature of EBPs. Some tentative solutions to the highlighted problems/issues are offered, but there are other concerns that might arise for originators, physicians, recipients and lawyers working "at the coal face". What the above demonstrates, however, is that these problems can be addressed in a reasonable and rational manner which recognizes the dignity of the originator and does not overly stretch the limits of the property system. This article has considered one particular implication of recognizing property in our own EBPs, namely the ability of originators of EBPs to enter into primary transactions to sell their EBPs to third parties during their life. An assessment of its ethical foundation and its interaction with certain property-specific concepts demonstrates that a sui generis property system applicable to
EBPs is neither unethical nor beyond the contemplation of existing legal principles. A property model properly conceived could result in:
(1) originators finally achieving autonomous status and equal standing in the burgeoning (and lucrative) global medico-scientific market; and (2) patients finally receiving the best treatment within reasonable timeframes.
It could broaden both the scope of bodily control and individual economic rights and activities without seriously endangering the special position of the body and its parts in the human psyche and social interaction.
Attempts to limit originator rights based on instinctive feelings of revulsion, "sniff-test" moral reactions or references to vague ethical concepts are not appropriate. 146 In Dudgeon v.
UK, 147 the Court specified that it is improper for the state to prohibit actions simply on the basis that those actions shock, offend or disturb the general public. In any event, general opposition to expanding the rubric of property is "irrational" in that it is "decades too late". 148 Property and property rights already attach to our bodies: we talk of "owning" our body (consent and refusal of treatment supports this position), we can "gift" our EBPs (the procedure for which mimics gifting in any property text), and third parties can own our corpses, EBPs and EBTs. Today's youth accept that originators should be able to benefit financially from their EBTs and there are many examples of peoples and communities moving toward property models of self-ownership so as to protect their interests. 149 These shifts are evidence of the social, moral and ethical change that is necessary for the continued health of a modern, pluralist society, and they should not be ignored.
